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C H A P T E R  4  

Judicial Disengagement and the Automated Welfare State 

NOURIA RAFI
* 

 

The Indian State has come to rely heavily on automated systems for welfare benefit allocation, fundamentally shifting the onus 

of proof onto marginalised citizens when an algorithmic exclusion occurs. On August 13, 2026, the Supreme Court of India 

in Narendra Kumar Goswami v. Union of India refused to decide on the constitutional questions associated with automated 

welfare exclusions. Observations from the Bench, as reported, treated algorithmic governance as a highly technical issue beyond 

judicial expertise and one belonging to the policy domain; the Court declined to intervene and directed the Centre to consider 

the petition as a representation. 

This paper argues that this judicial disengagement is difficult to reconcile with the Court’s own jurisprudence. Where legislative 

vacuums threatened fundamental rights, the Court has intervened on more than one occasion, often issuing binding interim 

safeguards until the legislature fills the gap. A contrasting approach to this disengagement is offered by the Dutch SyRI 

judgment. There, a district court reviewed an automated welfare system using its existing procedural framework, showing that 

judicial review of such systems does not require specialised technical expertise. 

Ultimately, what technological due process (under Article 21) requires is not a new doctrine. It lies in the disciplined appli-

cation of the Puttaswamy proportionality test. To protect the rule of law, the judiciary must ask whether the state’s use of an 

automated system that threatens fundamental rights is legally authorised, necessary, and proportionate. 

Keywords: algorithmic governance, automated systems, judicial disengagement, proportionality, technolog-

ical due process. 

1 INTRODUCTION 

The State1 in India is now increasingly relying on automated systems for the administration of welfare 

policies. The administrative tasks that were earlier carried out end-to-end by humans now have an algo-

rithm to share the burden. These algorithmic systems are being used to cross-check databases, to flag 

duplications across the recorded entries, to flag potential frauds and build risk profiles, and to require 

biometric matching before welfare benefits can be accessed, among other things. These are not mere 

software upgrades; rather, these represent a systematic automation in governance. Decisions as basic as 

whether a family will receive food rations, whether wages will be paid to a labourer, or whether an elderly 

citizen will receive her pension, which until now required human adjudication, are being left to be decided 

by an algorithm. 

To break it down, the automated systems are the platform or point of access to avail any welfare 

benefit; algorithmic processing is the procedural work done by the AI to process a person’s application 

to verify the information it contains against government datasets; and outputs are the decisions given 

 
* Independent Researcher at Aligarh Muslim University, Aligarh, Uttar Pradesh, India. 
1 Under Article 12 of the Constitution of India, “the State” includes the Government of India and the Government of each State. The 

systems examined in this paper operate at both levels. 
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post such processing accepting or rejecting such applications. This structure has altered the entire eco-

system of welfare delivery, and has at times detrimentally affected the fundamental rights of citizens. 

Now this alteration has also given rise to a constitutional problem in India. It is settled law under 

Article 21 that any procedure depriving any person of her right to life and personal liberty must be just, 

fair and reasonable. It is also well understood that the right to live with dignity rests on the shoulders of 

policies of a welfare state and their equitable benefit delivery. However, the established jurisprudence 

presumes that a procedure governing access to such entitlements is open to inspection. When a citizen is 

wrongfully excluded by algorithmic processing, the exclusion is a mathematical output rather than a rea-

soned administrative decision. Such a procedure is not aligned with the constitutional standards of trans-

parency in decision making. 

The Supreme Court of India was recently asked to address this exact issue in Narendra Kumar Goswami 

v. Union of India2 on August 13, 2026. The Court, however, declined to decide the petition; observations 

from the Bench, as reported, indicated two grounds. First, the Court considered the issue of algorithmic 

governance as a technical one requiring special expertise. Second, the Court considered the issue as be-

longing to the policy domain of the executive and the legislature. This paper argues that neither ground 

sits comfortably with the Court’s own historical jurisprudence. It also argues that the constitutional stand-

ard required to regulate these systems is the one that the Court already possesses. 

It is to be noted that the original petition in Goswami covered four distinct areas of state automation, 

but this paper restricts its scope to analyse the issue associated with welfare administration. The remaining 

domains raise distinct questions that require a different constitutional treatment. 

Methodologically, this paper conducts a doctrinal analysis, supported by a single comparative refer-

ence point. The paper proceeds in six parts. It starts by tracing the jurisprudential shift under Article 21 

and the gap it reveals regarding automation. It then sets out the factual matrix of Goswami, what was asked 

and what was refused. It then tests the grounds of refusal against the Court’s own pattern of judicial 

intervention in cases of legislative vacuum. It then turns to automated welfare systems presently in oper-

ation, and the exclusions they have produced in the absence of any legislative or judicial supervision. 

Next, it makes a comparative analysis contrasting Goswami with a Dutch case arising from a similar factual 

matrix. Finally, it argues that the Court need not devise new constitutional safeguards because the existing 

proportionality test is a sufficient mechanism to hold the State accountable within such an ecosystem. 

 
2 Narendra Kumar Goswami v. Union of India, Writ Petition (Civil) No. 837 of 2026, order dated August 13, 2026 (Supreme Court of In-

dia), available at: https://api.sci.gov.in/supremecourt/2026/36405/36405_2026_1_19_73291_Order_13-Aug-2026.pdf (last visited 

Sep. 23, 2026). The written order records that the petitioner had already submitted a representation on the issues raised, and disposes 

of the petition without expressing any opinion on the merits. The observations made orally from the Bench during the hearing, in-

cluding the two grounds discussed in this paper, are drawn from contemporaneous reporting of the proceedings: Amisha Shrivastava, 

“Supreme Court Declines Plea Seeking Regulation Of AI Use, Asks Centre To Consider Representation”, LiveLaw, Aug. 13, 2026, 

available at: https://www.livelaw.in/top-stories/supreme-court-declines-plea-seeking-regulation-of-ai-use-asks-centre-to-consider-

representation-545700 (last visited Sep. 23, 2026). 

https://api.sci.gov.in/supremecourt/2026/36405/36405_2026_1_19_73291_Order_13-Aug-2026.pdf
https://www.livelaw.in/top-stories/supreme-court-declines-plea-seeking-regulation-of-ai-use-asks-centre-to-consider-representation-545700
https://www.livelaw.in/top-stories/supreme-court-declines-plea-seeking-regulation-of-ai-use-asks-centre-to-consider-representation-545700
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2 FROM A. K. GOPALAN TO MANEKA GANDHI, AND THE CONTEMPORARY ALGORITHMIC 

GAP 

2.1 The Shift from Gopalan to Maneka Gandhi 

In 1950, the Supreme Court took a strictly textual approach to read “the procedure established by law” 

under Article 21. As long as the procedure was prescribed by a validly enacted law, the Court would not 

enquire into its fairness.3 Decades later, in 1978, this position was fundamentally changed. The Court 

ruled that any procedure depriving a person of life or personal liberty must be just, fair, and reasonable, 

rather than arbitrary or oppressive.4 This jurisprudential shift has been thoroughly studied but what mat-

ters the most today are the standards that Maneka Gandhi proposed. An entire procedure can actually be 

examined by the courts to assess its fairness; however, this approach presumes the presence of an iden-

tifiable human decision maker, reasons for that decision, and a factual record. Thus, the test of fairness 

is applied by examining how a particular decision was reached. Yet all these legitimate assumptions give 

out when procedure is automated. 

2.2 What the Fairness Standard Assumes 

When an algorithmic system gives decisions, it is simply a technologically generated output. Such an 

output cannot be fairly assessed using the same approach. There is no identified decision-maker who can 

be held accountable for erroneous outputs; the output is rarely supplemented by a statement of reasons; 

and there is no accessible record against which the decision may be examined. The term “technological 

due process” has been used by legal scholars to describe this problem. Danielle Keats Citron observed 

that automated administrative systems collapse individual adjudication into rigid rulemaking while ob-

serving the procedural safeguards of neither.5 

The Indian law currently lacks any statutory framework to address this specific procedural gap. On 

the one occasion on which the issue was called for judicial intervention, the Supreme Court refused to 

engage with it. The following sections trace the consequences of that judicial disengagement. 

3 THE GOSWAMI CASE: WHAT WAS ASKED AND WHAT WAS REFUSED 

3.1 The Petition and Its Prayers 

On August 13, 2026, a three-judge bench of the Supreme Court of India, comprising Chief Justice Surya 

Kant, Justice Joymalya Bagchi, and Justice V. Mohana, heard a public interest petition filed by advocate 

Narendra Kumar Goswami.6 The petitioner prayed before the Court to lay down constitutional safe-

guards to govern the state’s deployment of “high-risk” artificial intelligence systems across four critical 

domains: welfare, policing, surveillance, and content moderation. Within the specific sphere of welfare, 

the petition described a range of statutory entitlements which reveal immediate risk of algorithmic exclu-

sion. These entitlements generally relate to food rations, public health benefits, daily wages, old-age 

 
3 A.K. Gopalan v. State of Madras, AIR 1950 SC 27. 
4 Maneka Gandhi v. Union of India, (1978) 1 SCC 248. 
5 Danielle Keats Citron, “Technological Due Process”, 85 Washington University Law Review 1249 (2007). 
6 Supra note 2. 
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pension benefits, scholarships, and targeted subsidies.7 For the purpose of conceptual comprehensibility, 

this paper takes up only the welfare aspect of the petition. 

It is to be noted that the petition was framed as a claim of constitutional rights against the automation 

of sovereign power, rather than a mere wishlist for technology policy and AI regulation. It sought a 

judicial declaration that deploying artificial intelligence in public governance without a governing statutory 

framework, without mandatory human oversight, and without a guaranteed right to an explanation is 

violative of fundamental rights guaranteed under Articles 14, 19(1)(a), 19(1)(g), and 21 of the Constitu-

tion.8 In the alternative, it sought a declaration that any State AI system producing civil consequences 

must satisfy minimum constitutional safeguards. The petition articulated these minimum standards as the 

strict requirement of legality, transparency, non-arbitrariness, proportionality, human oversight and ef-

fective remedy.9 

3.2 Two Grounds of Refusal 

The bench questioned what tangible relief it could grant in matters of such nature. According to contem-

poraneous reporting, Chief Justice Kant acknowledged that the petition was very comprehensive but 

indicated two reasons for the Court’s refusal to take up the matter: first, that algorithmic governance is a 

highly technical issue for which the judiciary is not the expert, and second, that the regulation of such 

technology falls squarely within the policy domain of the executive and legislature. Accordingly, the Court 

asked the Centre to consider the representation the petitioner had already submitted, permitted him to 

supplement it with a copy of the writ petition, and disposed of the matter without expressing any opinion 

on the merits. Notably, the Court, before concluding, observed that the use of artificial intelligence within 

the judiciary itself was already regulated by the Court’s internal guidelines.10 

This refusal by the Apex Court rests on two pillars of judicial restraint. The first is institutional pro-

priety, based on the premise that such technological regulation belongs to the executive and legislature. 

The second is institutional incompetence, based on the premise that algorithmic systems are too techni-

cally complex for judicial evaluation. Both are established grounds for declining constitutional interven-

tion. Yet, in the field of fundamental rights, both grounds remain to be tested. The first ground must be 

tested against the Court’s own extensive record of intervening to protect fundamental rights where the 

Parliament has left a vacuum. The second ground must be tested by asking whether the Court in fact 

requires technical expertise to apply existing constitutional safeguards to an automated state procedure. 

It is precisely these questions that this paper now explores. 

4 WHEN THE COURT HAS FILLED VACUUMS BEFORE 

The first ground of institutional propriety can be evaluated against the Court’s own established jurispru-

dence of intervening to protect fundamental rights where legislative vacuum occurs. This approach is 

illustrated in Vishaka v. State of Rajasthan, where the Court dealt with the pressing issue of widespread 

 
7 “Narendra Kumar Goswami AI Regulation Case: Supreme Court Declines, Asks Centre to Consider Representation”, SupremeToday, 

Aug. 14, 2026, available at: https://supremetoday.ai/narendra-kumar-goswami-ai-regulation-case-supreme-court-declines-asks-centre-

to-consider-representation-20260814045 (last visited Sep. 6, 2026). 
8 Supra note 2. 
9 Supra note 7. 
10 Supra note 2. 

https://supremetoday.ai/narendra-kumar-goswami-ai-regulation-case-supreme-court-declines-asks-centre-to-consider-representation-20260814045
https://supremetoday.ai/narendra-kumar-goswami-ai-regulation-case-supreme-court-declines-asks-centre-to-consider-representation-20260814045
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workplace harassment, but there was no legislative regulation. Rather than directing the petitioners to 

approach the executive, the Court itself framed guidelines under Article 32. It declared that these guide-

lines would be binding until a law is made by the Parliament. The Court drew the substance of these 

safeguards from an international document: the Convention on the Elimination of All Forms of Dis-

crimination Against Women (CEDAW), even though it was not enacted as a domestic law.11 

4.1 Understanding the Structural Parallel 

Here, a structural parallel can be drawn with Goswami. Both cases exhibit an apparent legislative vacuum, 

ongoing harm, an affected class of citizens, and a prayer seeking the Court’s intervention or procedural 

rules rather than asking for a permanent statutory code. This parallel is not merely structural. The petition 

in Goswami expressly prayed that any guidelines framed by the Court operate as law under Articles 141 

and 142 until Parliament enacts legislation,12 and sought the constitution of a High-Powered Expert 

Committee, including Supreme Court nominees, to frame them.13 The petitioner, in other words, re-

quested the Court to do precisely what it had done in Vishaka. However, there is a stark difference in 

their factual context. Where Vishaka arose from a specific criminal incident with an identifiable victim, 

Goswami sought anticipatory relief in the welfare domain with no individual complainant. Yet, both face 

the same institutional problem of an unregulated space affecting fundamental rights. In one case, the 

Court stepped in with interim safeguards, but in the other, the matter was sent to the executive. 

Vishaka is not the only instance where the Court stepped up when the legislature could not. The 

Supreme Court has repeatedly crafted safeguards when the existing legal framework could no longer 

adequately counter emerging harms. In M.C. Mehta v. Union of India, the Court upon realising the inade-

quacy of the common-law rule in Rylands v. Fletcher formulated the doctrine of absolute liability.14 Similarly, 

the proportionality test which the Court now applies to rights claims was not made by the Parliament. It 

was judicially constructed in Modern Dental College and Research Centre v. State of Madhya Pradesh 

and applied by the Court in K.S. Puttaswamy v. Union of India to address the problems of modern data 

practices.15 

4.2 Was the Restraint the Right Move? 

This does not mean that the Court should intervene every time there is a legislative void. Judicial over-

reach is frowned upon and courts cannot take over legislative functions. Judicial restraint has its place. 

However, the reasons given by the Court in Goswami present an inconsistency with its own past actions. 

Creating a workable framework, albeit on an interim basis, to protect fundamental rights was the exact 

step the Court took in the case of Vishaka. Technical complexity did not stop the Court there. Nor has 

the lack of familiarity with technical subject matter prevented it from articulating an extensive privacy 

framework in Puttaswamy, or from regulating hazardous industry in M.C. Mehta. The real issue here is not 

 
11 Vishaka v. State of Rajasthan, (1997) 6 SCC 241. 
12 The Constitution of India, art. 141, provides that the law declared by the Supreme Court shall be binding on all courts within the 

territory of India. Article 142 empowers the Court to pass such decree or order as is necessary for doing complete justice in any cause 

or matter pending before it. Together, these provisions furnish the basis on which the Court has framed binding interim guidelines in 

the absence of legislation. 
13 Supra note 7. 
14 M.C. Mehta v. Union of India, (1987) 1 SCC 395. 
15 Modern Dental College and Research Centre v. State of Madhya Pradesh, (2016) 7 SCC 353; K.S. Puttaswamy v. Union of India, (2017) 10 SCC 1. 
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whether the Court should take over, but whether its claim of institutional incompetence holds up against 

its own established record. 

5 WHAT RUNS WHILE THE COURTS WAIT 

The Court in Goswami treated the core issue of algorithmic governance as a policy issue to be considered 

by the executive in due course. But this treatment assumes that there is time. There is not. Automated 

systems are already making exclusionary decisions across Indian welfare administration, and the harms 

are documented rather than anticipated. However, this problem is not India-specific. A global transition 

has been observed and what the United Nations has termed “digital welfare states” has made the tension 

between automated government decision-making and rule-of-law principles a subject of international 

academic attention.16 

5.1 Automation in Indian Welfare Delivery 

The operation of these automated systems runs across multiple welfare sectors through standardised 

patterns. In Telangana, the Samagra Vedika platform has, since 2016, cross-matched citizens across up 

to thirty government databases to build a comprehensive 360-degree profile and flag eligibility, resulting 

in wrongful exclusions, including a widow denied benefits because the system attributed a vehicle to her 

deceased husband.17 In Haryana, the Parivar Pehchan Patra works as a primary platform for state welfare 

schemes, where documented failures include residents wrongly recorded as deceased and losing pensions, 

alongside auto-populated income figures determining eligibility without input from citizens.18 A third 

instance arises under the Targeted Public Distribution System (Control) Amendment Order, 2025, which 

mandates periodic e-KYC for all households covered by the National Food Security Act and provides 

for deletion of those found ineligible.19 Where authentication is not completed, names face removal, and 

authentication fails at the point of sale where fingerprints do not match. This causes serious problems 

for the elderly and manual labourers. Another important example of automated deletions was seen under 

the since repealed MGNREGA framework (before its replacement by VB-G RAM G in December 2025) 

where roughly 27 lakh workers were reported removed from the database during the shift to Aadhaar-

based payment and app-based attendance verification.20 

 
16 Sonja Bekker, “Fundamental Rights in Digital Welfare States: The Case of SyRI in the Netherlands” in Otto Spijkers, Wouter G. 

Werner & Ramses A. Wessel (eds.), Netherlands Yearbook of International Law 2019, vol. 50, 289 (T.M.C. Asser Press, The Hague, 2020); 

Monika Zalnieriute, Lyria Bennett Moses and George Williams, “The Rule of Law and Automation of Government Decision-Making”, 

82 The Modern Law Review 425 (2019). 
17 Tapasya, Kumar Sambhav and Divij Joshi, “How an Algorithm Denied Food to Thousands of Poor in India’s Telangana”, Al 

Jazeera, Jan. 24, 2024, available at: https://www.aljazeera.com/economy/2024/1/24/how-an-algorithm-denied-food-to-thousands-of-

poor-in-indias-telangana (last visited on Sep. 11, 2026). 
18 Kumar Sambhav, Tapasya and Divij Joshi, “In India, an algorithm declares them dead; they have to prove they’re alive”, Al Jazeera, 

Jan. 25, 2024, available at: https://www.aljazeera.com/economy/2024/1/25/in-india-an-algorithm-declares-them-dead-they-have-to-

prove-theyre (last visited on Sep. 11, 2026). 
19 Targeted Public Distribution System (Control) Amendment Order, 2025, notified by the Ministry of Consumer Affairs, Food and 

Public Distribution on July 22, 2025, amending the Targeted Public Distribution System (Control) Order, 2015; see also Sameet Panda 

and Sweta Dash, “Infrastructures of Exclusion: How e-KYC Impacts Access to Food”, India Development Review, Aug. 12, 2025, availa-

ble at: https://idronline.org/article/rights/infrastructures-of-exclusion-how-e-kyc-impacts-access-to-food/ (last visited on Sep. 11, 

2026). 
20 “27 Lakh MGNREGA Workers Deleted Between October 10 and November 14: Report”, Scroll.in, Nov. 17, 2025, available at: 

https://scroll.in/latest/1088613/27-lakh-mgnrega-workers-deleted-between-october-10-and-november-14-report (last visited on Sep. 

11, 2026). The figures originate from Lib Tech India and were first reported by The Hindu. MGNREGA was subsequently replaced by 

the Viksit Bharat–Guarantee for Rozgar and Ajeevika Mission (Gramin) framework in December 2025. 

https://www.aljazeera.com/economy/2024/1/24/how-an-algorithm-denied-food-to-thousands-of-poor-in-indias-telangana
https://www.aljazeera.com/economy/2024/1/24/how-an-algorithm-denied-food-to-thousands-of-poor-in-indias-telangana
https://www.aljazeera.com/economy/2024/1/25/in-india-an-algorithm-declares-them-dead-they-have-to-prove-theyre
https://www.aljazeera.com/economy/2024/1/25/in-india-an-algorithm-declares-them-dead-they-have-to-prove-theyre
https://idronline.org/article/rights/infrastructures-of-exclusion-how-e-kyc-impacts-access-to-food/
https://scroll.in/latest/1088613/27-lakh-mgnrega-workers-deleted-between-october-10-and-november-14-report


 Judicial Disengagement and the Automated Welfare State 45 

 

5.2 The Inversion of Burden of Proof 

What these systems have in common is not that automation in administration has failed, but that it has 

placed the citizen on the wrong side of the failure. The system-generated output (automated decision) is 

presumed to be correct. The burden lies entirely on the wronged citizen to first discover the exclusion, 

then to identify its cause and finally disprove it. All of this without access to the reasoning behind the 

decision, and against data the citizen has never seen. This is precisely the issue identified by the techno-

logical due process literature almost two decades ago. As demonstrated by Danielle Keats Citron, auto-

mated administrative systems erode the foundational protections of a hearing. They dilute the require-

ment of notice and, most importantly, promote the idea among adjudicating officers that machine outputs 

are correct.21 Both tendencies are visible in the Indian examples above. In Telangana, officials were re-

quired to consult the algorithm’s output before recording their own decision, but in practice they generally 

deferred to it.22 

It was these automated systems that the petition in Goswami asked the Union to disclose. But the 

Court’s response leaves these systems running, without the articulation of any safeguards against which 

they might be tested. Judicial restraint may have merit in theory, but the practical cost is paid by the most 

vulnerable citizens. 

6 A COURT THAT DID ENGAGE: SYRI 

6.1 The SyRI System and the Judgment of the District Court of The Hague 

The Netherlands operated Systeem Risico Indicatie (SyRI), a statutory mechanism that linked data held 

across various government departments to generate automated risk scores identifying individuals consid-

ered likely to commit social security fraud.23 SyRI closely resembles the Indian welfare systems discussed 

above. Both involve cross-departmental data linkage, risk profiling of welfare recipients, lack of prior 

notice, and outputs generated by algorithmic logic. 

A coalition of civil society organisations challenged the legislation that authorised SyRI in NJCM c.s. 

v. The State of the Netherlands before the District Court of The Hague.24 The Court decided against the 

legislation, holding it incompatible with Article 825 of the European Convention on Human Rights. It 

was further held that the system failed the proportionality assessment under Article 8 for two reasons: 

the absence of transparency about the system’s logic, and the inadequacy of safeguards for those pro-

filed.26 The Court also drew on principles from the General Data Protection Regulation as an interpreta-

tive aid, and received an amicus curiae submission from the UN Special Rapporteur on extreme poverty 

and human rights.27 

 
21 Supra note 5 at 1255-60. 
22 Supra note 17. 
23 Marvin van Bekkum and Frederik Zuiderveen Borgesius, “Digital Welfare Fraud Detection and the Dutch SyRI Judgment”, 23 Euro-

pean Journal of Social Security 323 (2021). 
24 NJCM c.s. v. The State of the Netherlands, District Court of The Hague, ECLI:NL:RBDHA:2020:865 (Feb. 5, 2020). 
25 Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention on Human Rights), 1950, art. 

8. Article 8(1) guarantees the right to respect for private and family life, home and correspondence. Article 8(2) permits interference by 

a public authority only where it is in accordance with law and necessary in a democratic society for one of the specified aims, including 

the economic well-being of the country and the prevention of disorder or crime. 
26 Supra note 23. 
27 Supra note 16. 
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6.2 Ordinary Procedural Tools with Non-Technical Expertise 

It is noteworthy that this Hague court possessed no greater technical expertise in automated systems than 

the Supreme Court of India. It did not go into the details of the system’s underlying code, nor did it 

require the help of technical experts. What this shows is that reviewing an automated system does not 

require specialised technical expertise.28 The reach of this judgment should not, however, be overstated. 

As scholars note, the decision was limited to the circumstances of the case and says relatively little about 

automated fraud detection in general.29 Its immediate practical effects on administrative practice were 

limited. Furthermore, the specific European rights framework is different from the existing Indian frame-

work. Yet the point drawn here is narrower. The question before a constitutional court is not how the 

algorithm mathematically works, but whether its use by the state can be justified. What this Dutch deci-

sion demonstrates is the willingness of a court to take up the matter for review rather than treating it as 

beyond judicial competence. This willingness is in sharp contrast to the judicial disengagement shown by 

the Supreme Court of India in Goswami. 

6.3 Limits of SyRI and the Legislative Comparison 

Europe also has a legislative safeguard in the form of Article 22 of the GDPR, which India lacks. That 

provision governs decisions based solely on automated processing.30 However, its scope has been ques-

tioned by scholars. It remains contested whether Article 22 establishes a genuine right to an explanation 

or merely provides a limited right to be informed about the logic involved. This ambiguity, surrounding 

even the finest available statutory model, strengthens the case for judicially articulated standards, partic-

ularly in the Indian case where there is no equivalent provision available in the Digital Personal Data 

Protection Act, 2023. In the absence of both legislative and constitutional safeguards, the automation of 

state systems runs a risk of systemic harms. This is well documented in the case of Australia’s automated 

Robodebt scheme, where automated income averaging continued unchecked until it was challenged in 

the Federal Court, with a Royal Commission subsequently finding the scheme to have been unlawful.31 

7 THE TEST ALREADY IN HAND 

The proportionality test formulated in Modern Dental College and Research Centre v. State of Madhya Pradesh 

and adopted in Puttaswamy was not designed merely to protect data privacy. It is a general constitutional 

safeguard that the Court now routinely applies to evaluate any state action limiting fundamental rights. 

The test relies on four sequential questions: whether the measure has a legitimate aim, whether there is a 

rational nexus between this state measure and that aim, whether a less restrictive alternative exists, and 

whether the infringement of the right is balanced against the public benefit gained.32 But this 

 
28 See generally Jennifer Cobbe, “Administrative Law and the Machines of Government: Judicial Review of Automated Public-Sector 

Decision-Making”, 39 Legal Studies 636 (2019). 
29 Supra note 23. 
30 General Data Protection Regulation (Regulation (EU) 2016/679), art. 22. The primary text of Article 22(1) reads: “The data subject 

shall have the right not to be subject to a decision based solely on automated processing, including profiling, which produces legal 

effects concerning him or her or similarly significantly affects him or her.” For the debate on the limits of its scope, see Sandra Wachter, 

Brent Mittelstadt & Luciano Floridi, “Why a Right to Explanation of Automated Decision-Making Does Not Exist in the General Data 

Protection Regulation”, 7 International Data Privacy Law 76 (2017). 
31 See Prygodicz v Commonwealth of Australia (No 2) [2021] FCA 634; Report of the Royal Commission into the Robodebt Scheme (July 2023). 
32 Modern Dental College and Research Centre v. State of Madhya Pradesh, (2016) 7 SCC 353; K.S. Puttaswamy v. Union of India, (2017) 10 SCC 1, 

at para. 325. 
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proportionality-based analysis is not unique to Indian jurisprudence. It has become a standard technique 

across modern constitutional systems for weighing the public interest served against the State’s interfer-

ence with basic rights.33 

7.1 Applying the Test to an Automated Exclusion 

When this test is applied to automated welfare exclusions, its utility becomes clear. Where an automated 

system deletes a citizen from a ration database or cancels a pension, the court can evaluate the state action 

using the four prongs of proportionality: 

Legality: is the automation in such systems authorised by a statute? And if in fact a valid statute exists, 

does it explicitly authorise the deletion of names or cancellation of welfare entitlements via algorithmic 

processing? 

Legitimate aim and rational nexus: is the algorithmic processing serving a legitimate purpose, such as 

efficient, cost-effective delivery of welfare benefits without leakage? Is there a rational nexus between the 

state’s use of such automation and the aim it pursues? 

Necessity: was the use of such a measure necessary or was there a less restrictive measure available 

to achieve the state’s aim?34 

Balancing: does the administrative gain in efficiency or cost saving justify the extent of harm caused 

to citizens? 

None of these four prongs requires the court to inquire into the technical workings of code or ma-

chine learning. Asking questions through each prong can simplify the approach to such complex prob-

lems. The claim of institutional incompetence therefore cannot survive. The Court by declining to apply 

an established standard showed judicial disengagement over an issue which it is fully equipped to handle. 

7.2 The Limits of Human Oversight 

At the same time, the Court should avoid treating the ‘human in the loop’ in such systems as an adequate 

safeguard. In practice, this works as an empty formality. Recent scholarship warns that a human supervi-

sor or an official usually rubber-stamps the same machine output rather than reviewing it on a case-by-

case basis.35 While applying the proportionality test, the court must take this into account before accepting 

the State’s argument that a human remains in the loop. Vishaka supplies the form: binding interim safe-

guards holding the field until Parliament acts. Puttaswamy supplies the content: a standard to put inside 

them. The Court held both and reached for neither. 

8 CONCLUSION 

The growing reliance on algorithmic systems in state governance has revealed an accountability gap. This 

gap has dual dimensions, one legislative and the other judicial. The legislative gap lies in the absence of 

any statutory provision in the Indian law equivalent to Article 22 of the GDPR. This paper has examined 

 
33 See Alec Stone Sweet & Jud Mathews, “Proportionality Balancing and Global Constitutionalism”, 47 Columbia Journal of Transnational 

Law 72 (2008); see also Vicki C. Jackson, “Constitutional Law in an Age of Proportionality”, 124 Yale Law Journal 3094 (2015). 
34 A less restrictive alternative could be one which could have flagged the anomaly in its processing, creating a requirement for human 

intervention or marked the anomalous step instead of enforcing an automatic removal without a notice. 
35 Riikka Koulu, “Proceduralizing Control and Discretion: Human Oversight in Artificial Intelligence Policy”, 27 Maastricht Journal of 

European and Comparative Law 720, 725–727 (2020). 
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the second dimension of this gap: the judicial reluctance as displayed in Goswami. The Court possessed 

both a compelling precedent for its interim intervention and a doctrine to supply its content, yet it chose 

to disengage citing grounds of policy consideration. In the absence of a proper legislative framework, the 

Court’s intervention matters more, not less. 

The analysis in this paper proposes something narrower. It does not seek to create new fundamental 

rights to deal with rising state automation. Nor does it call for judicial innovation of new safeguards to 

deal with it. What it proposes is the application of an existing constitutional test to the given set of 

problems arising from state action that is escaping scrutiny altogether. However, there is a crucial pre-

condition to applying this test: basic disclosure of the existence of automation in state systems. A consti-

tutional court cannot assess the proportionality of an automated system when its use and operation re-

main undisclosed. The disclosure affidavit requested in Goswami was not a remedy in itself, rather a 

precondition to get the actual remedy. 

The approach proposed here follows the logic the Court itself has applied every time it issued interim 

guidelines pending legislation. The judicial guardrails hold the ground until the legislative vacuum is filled. 

But currently the cost of waiting for Parliament to act is being borne by people already unjustly affected 

by the automated system. These people are also least equipped to deal with their exclusions by litigation. 

For them, the interval between judicial disengagement and legislative action is not an abstraction. It is a 

matter of daily survival. 

* * * 


